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Abstract

During the Fourth Lateran Council (1215), the Church established that the prerequ-
isite for entering into a lawful marriage is the proclamation of the banns at least three
weeks prior to the wedding, as well as its solemnization in the presence of a priest and
witnesses. At the same time, the council stated that all marriages contracted without
observing these rules, although valid, could still be subject to ecclesiastical sanctions.
The concept of clandestine marriage thus basically applied to cases where the marriage
was not preceded by a three-week period of announcement. In England, from the 13th
century onwards, matters relating to clandestine marriages fell within the jurisdic-
tion of the ecclesiastical courts. However, according to court records, in practice, a
marriage was not classified as clandestine solely on the basis of the lack of banns. This
raises the question of whether it is still appropriate to use the term ”clandestine mar-
riage” or whether it would be more useful to use the term “informal marriage” in
research.
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Introduction

The Church first began to deal with clandestine, or secret, marriages in detail
at the beginning of the 13th century. The main reason for this was that it had
become problematic to determine which marriages were invalid and which
were not. Thus, one of the important outcomes of the Fourth Lateran Council
(1215) was that it finally succeeded in determining which marriages were
legal and valid. The decisions of the council began to be applied in most of the
ecclesiastical courts of Europe during the 13t century.

England was no exception in this regard, with numerous ecclesiastical
courts operating within its territory, which regularly heard cases involving
clandestine marriages. However, the question arises as to what exactly was
meant by the term ”clandestine marriage” despite the decision of the 1215
council. The answer is far from clear, as these cases were litigated so often in
ecclesiastical courts precisely because it was usually quite difficult to deter-
mine whether a marriage was valid. Therefore, I believe it is important to re-
view what was considered a clandestine marriage.

Clandestine marriage in the Late Middle Ages

During the High and Late Middle Ages, the free consent of the two parties -
who had reached the legal age (aetas legitima)' - was generally sufficient for a
marriage to be valid, and no witnesses or priest were required. Marriages
were often performed in churches or at church doors (in facie ecclesie), but it
was not uncommon for them to take place in completely different locations,
such as pubs, forests, etc.2

From the middle of the 12th century onwards, the question of what consti-
tuted a valid marriage came into force for the first time. This period was by
no means coincidental, as by then a number of collections of canon laws had
been compiled, which systematically summarised the canons of the Church.
The best-known collection of canon law from the 12th century is associated
with the name of Gratian, but it is likely that a whole group of canon lawyers
and students were behind the work.3 In any case, the collection itself was of
great importance, and the Concordia discordantium canonum - better known as
the Decretum - was compiled sometime around 1140. According to the Dec-
retum there were two ways to get married: verba de presenti and verba de futuro.

11t was twelve years for girls and fourteen years for boys.
2 HELMHOLZ 2007, 29.
3 BONIS 2011, 113-116.
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In the former case, the two parties considered themselves married after taking
their vows to each other, and to complete the nuptial, they consummated the
marriage (consumatio). In the latter case, however, the two parties only made
a promise to each other that they would marry in the future, so this was actu-
ally considered only an engagement. If they consummated the marriage in the
near future, it was accepted as a valid marriage, just as if it had been a verba
de presenti. Thus, the Decretum emphasised not only the words spoken, but
also the sexual intercourse and its timing.*

However, other important works were written in the second half of the
century, such as Peter Lombard’s Libri Quattuor Sententiarium. In his view, se-
xual intercourse did not play a validating role in the conclusion of a marriage
- although it completed the marriage process® - because it was primarily
mutual, free consent that was required. With regard to verba de futuro marria-
ges, he believed that they were in fact only engagements and not marriages.®
This view was particularly evident in cases where someone entered into a
verba de presenti marriage but later became engaged to someone else (de futuro),
and even if they had sexual relations with each other, the first marriage had
to be considered valid.”

The Decretum and the Sententine had great influence on several major canon
lawyers of the 12th century, many of whom commented on the Decretum them-
selves.8 During the pontificate of Pope Alexander III (1159-1181), no specific
rules were developed regarding the factors that determined the validity of a
marriage. However, his decretals and letters show that he was more influen-
ced by the Sententize, which were partly preserved in Pope Gregory IX's
(1227-1241) collection of decretals® compiled by Raymond of Pefiafort in
1234.10 During this period, no specific legislation or decision had yet been
made on how to deal with clandestine marriages, but they were already pu-
nishable.1!

Real change came during the pontificate of Pope Innocent III (1198-1216)
with the Fourth Lateran Council. The council determined (4 Lat [1215] c. 51.)
that clandestine marriages were valid but not lawful. At the same time, it was
stipulated that only marriages concluded in the presence of a priest and wit-
nesses, in a church or at the church door, could be considered lawful. This

4 Decretum C. 27.q.2.¢.5,c.16,c. 17.

5 Sententiae d. 27. c. 7-8. q. 7-8, 165-166.

6 Sententiae d. 27. c. 5. q. 1, 163.

7 Sententiae d. 27. ¢. 5. q. 1, 163.

8 One need only think of Rufinus or Huguccio’s Decretum.

9 The collection became known as Liber Extra, which later became an integral part of
canon law (Corpus Iuris Canonici). MCCARTHY 2022, 20.

10 REYNOLDS 2016, 279-280.

11 DONAHUE 1982, 91.
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meant that marriages that were not announced three weeks in advance could
be considered clandestine. According to the same canon, any priest who as-
sisted those who later entered into a marriage that was declared clandestine
was to be punished.12

Clandestine marriages in England in the 13%—15% centuries: regu-
lation13

Even before the Fourth Lateran Council (1215), the idea that mutual consent
between the parties was sufficient for a marriage to be valid was not unknown
in England. This view was already generally accepted by the Westminster
Synod of 1175.1* The council condemned clandestine marriages, but they had
been accepted as valid even if the priest did not solemnize it. In this interpre-
tation, therefore, even marriage that had already been blessed by a priest
could be considered clandestine. Some twenty-five years later, at the Second
Synod of Westminster, it was also established in canon law that marriages
must be announced at least three weeks before the wedding and that the mar-
riage must be solemnized in front of the church in the presence of a priest (2
West [1200] c. 11.). The Council of Canterbury in 1213/4 later confirmed this
provision (1 Canterbury 51.).

Before the Fourth Lateran Council (1215) - presumably between 1208 and
1213 - Robert of Flamborough also dealt with the issue of marriage in his work
Liber poenitentialis. The author considered not only the mutual consent of the
parties to be a condition for the validity of a marriage, but also the actual com-
mencement of married life, i.e. sexual intercourse. In his work, he also touched
on clandestine marriages, and although he did not explicitly condemn them,
he urged caution on those who married in secret, warning that they could
easily fall into the sin of adultery or fornication.’> Thomas of Chobham also
discusses similar issues in his work Summa confessorum, written between 1210
and 1215. He considered mutual consent to be the sole basis for the validity of
marriage and considered clandestine marriages to be fully valid and indisso-
luble.16

12 PDuGGAaN 2011, 11.

13 On this subject, it is important to highlight Michael M. Sheehan’s study Marriage
Theory and Practice in the Conciliar Legislation and Diocesan Status of Medieval England, as
it provides an excellent summary of the laws enacted in relation to clandestine mar-
riages, primarily in the 13th and 14th centuries.

14C.30.q.2,c.1.

15 MURRAY 1998, 132-133.

16 MURRAY 1998,133-134.
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From the mid-13th century onwards, numerous synods included some
form of confirmation or new canon law concerning the conclusion of marria-
ges. Most of them focused primarily on the penalties imposed on those invol-
ved in clandestine marriages, whether they were the spouses themselves, pri-
ests or even witnesses. 1 Salisbury 85 only prescribed sanctiones for clan-
destine marriages, but later, various synods imposed different penalties. 1 Sa-
lisbury 25 imposed a particularly severe punishment on all those involved in
a clandestine marriage, namely excommunication, while Ely 33 prescribed
flogging in such cases.”

The situation did not change much in the 14th century; in 1342, John
Stratford, Archbishop of Canterbury, strongly condemned clandestine mar-
riages in his canon entitled Humana concupiscentia. According to the canon, all
marriages that were not announced publicly were to be considered invalid.
Five years later, John Thoresby, Archbishop of York, proclaimed the same
thing, prohibiting in his laws the solemnization of clandestine marriages. This
attitude on the part of the Church persisted until the 16t century.®

In the middle of the 16th century, the ecclesiastical and legal regulation of
marriage underwent a fundamental transformation. The canon known as
Tametsi (1563), adopted in the final year of the Council of Trent (1545-1563),
definitively linked the validity of marriage to formal requirements. Under this
provision, any marriage that was not performed by a priest in the presence of
at least two witnesses and in a church was considered involved and un-
lawful.’ As these provisions were only binding on members of the Catholic
Church, medieval marriage customs continued to exist in Protestant areas,
particularly in England. In England, these clandestine marriages were known
as ”"Fleet marriages”, as a significant number of them were performed in Fleet
Prison, where ecclesiastical exemption (exemptio) allowed marriages to be per-
formed quickly, cheaply and without penalty. The authorities tolerated this
phenomenon for a long time, but Lord Hardwicke’s 1753 law finally declared
clandestine marriages illegal and stated, similar to the Tametsi canon, that a
valid marriage could only be contracted in a church, in the presence of wit-
nesses and with the blessing of a priest.?0

17 SHEEHAN 1996b, 151-152.
18 SHEEHAN 1996b, 157.
19 REYNOLDS 2016, 112-114.
20 DUNN 2013, 112-114.
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Clandestine marriages in England in the 13%"—15% centuries: ecclesi-
astical jurisdiction

People litigated in ecclesiastical courts in cases of clandestine marriages. The
functioning of ecclesiastical courts was first defined at the Fourth Lateran
Council (4 Lat [1215] c. 38.), but it was only from the second half of the 13t
century, and even more so from the 14th century, that they began to function
professionally and smoothly. We know about the daily activities of the courts
from the court records, which recorded the names of the litigants, the testimo-
nies, the reasons for the litigation, and often the judgements as well.?! Howe-
ver, the records are often incomplete, and in many cases the judgement is mis-
sing.?2

The English ecclesiastical courts developed a multi-level appeal system, so
while most cases normally have gone to the officialis first, in this system the
commisarius generalis presided in the first instance. Sometimes cases only went
to the officialis, who replaced the bishop or archbishop, in the second ins-
tance.? Based on how cases came before the court, they can be divided into
two main groups: civil proceedings and ex officio cases. In the former, a private
individual sued another, while in the latter, the court sued one or more per-
sons on the basis of public rumour (publica fama) or other reliable informa-
tion.?

The following section presents cases from the records of the ecclesiastical
courts of certain archdioceses (York) and dioceses (London, Rochester, Ely)
that are related to clandestine marriages, often not recorded under this name.
Each archdiocese and diocese is accompanied by a case study illustrating the
nature of cases that fall under the category of clandestine marriages in practice
and in general.

Archdiocese of York

According to court records, between 1301 and 1499, approximately 570 diffe-
rent cases were litigated in the ecclesiastical court of the archdiocese of York,
of which 215 dealt with marriage - 86 in the 14th century and 129 in the 15th

21 HELMHOLZ 2007, 12-13.
22 DONAHUE 2016, 256, 259.
23 DONAHUE 2016 260-261.
24 INGRAM 2017, 80.
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century.? Of the cases relating to marriage, including de presenti, 147 were in-
formal, i.e. probably clandestine.20

One case began in October 1326, when Elizabeth Lovell sued Thomas Mar-
ton, claiming that he had married her. During the litigation, in November,
Thomas solemnized his marriage with another woman, Ellen, in another
archiepiscopal province. The man defended himself by saying that he had al-
ready been engaged to Ellen, but Elizabeth also tried to support her statement
with witnesses. Some of the witnesses - Elizabeth’s sisters - claimed that they
had entered into a verba de presenti marriage at the brewery of Elizabeth’s
father, and then lay naked next to each other in his house, implying that they
had slept together. According to the other witnesses, Thomas admitted during
a meeting that he had entered into a de presenti marriage with Elizabeth, but
he made his vow conditional on the consent of his relatives. Thomas's father
and another man with whom Thomas allegedly spoke before the marriage
claimed that the condition was expressed by the man in no uncertain terms.
The relatives probably did not consent to the marriage, but Thomas did not
seem to mind the union, especially since Elizabeth’s father was a knight. Eli-
zabeth Lovell won the case.?”

Diocese of London

No records of the ecclesiastical courts of the diocese of London from the 14th
century have survived, only those from the second half of the 15th century
and the beginning of the 16th century.? Richard M. Wunderli mentions only
one case of clandestine marriage (1511),% while Shannon McSheffrey found
four cases in the records where the term clandestine was used.

In 1471, John Cornewell was sued in the ecclesiastical court for organising
a clandestine solemnization (clandestine solempnisacioni) for the marriage of
Robert Hilton and Agnes Twytynge. The man managed to obtain permission
from the dean of Westminster, contrary to the law, to marry the couple away
from their parish, without announcing the banns, and to solemnize it. In-
cidentally, while the trial was ongoing, the couple were banned from the latter

25 DONAHUE 2007, 64. For further breakdown of marriage-related cases, see DONAHUE
2007, 69. (Table 3.2.)

26 DONAHUE 2007, 73.

27 For more details on this case, see DONAHUE 2007, 96-97.

28 WUNDERLI 1981, 7-8, 11.

29 WUNDERLI 1981, 120.

30 MCSHEFFREY 2006, 209 (note 56).
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by the court. The marriage of Robert Hilton and Agnes Twytynge was decla-
red invalid by the court, and presumably Cornewell was also sanctioned.

Diocese of Rochester

Very few records of the ecclesiastical court have survived, in fact only those
from the tenure of Bishop Hamo Hethe (1317-1352), specifically from the pe-
riod between April 1347 and October 1348.32 Of the 54 cases dealing with for-
nication and, in some cases, marriage, 12 were proven to be clandestine - 22%
of the cases.?

Alice Prois married John de Stokeberry in May 1347, which was consum-
mated but not solemnized. The problem, however, was that Alice later did the
same with another man, Ralph Lamb. The ecclesiastical court naturally accep-
ted the first marriage as valid, although the couple had to solemnize it or face
excommunication. The court also ordered Alice and Ralph to never meet
again and sentenced them to three beatings.3*

Diocese of Ely

As with Rochester, few court records have survived concerning the activities
of the ecclesiastical court. According to Michael M. Sheehan'’s calculations, 89
of the 122 cases between 1347 and 1381 involved clandestine marriage.3®

In June 1375, two lawsuits were filed against John Draper; Agnes Durant
claimed that they had entered into a de presenti marriage, but the man denied
this. Alice Cakebred, on the other hand, testified that she had agreed with the
man and then had sexual intercourse with him, which John also confirmed.
During the trial, John and Alice went to the diocese of London, where they
solemnized the marriage, then returned and lived together as husband and
wife for a short time. However, the court learned of this and summoned them
again in July, then excommunicated them as punishment. A few days later,
the court declared Agnes and John’s marriage as valid.3¢

31 MICSHEFFREY 2006, 32.

32 BRYAN 2006, 468, 470.

33 FINCH 1994, 267.

34 BRYAN 2006, 477.

35 SHEEHAN 19964, 61. For more details, see DONAHUE 2007, 279. (Table 6.7.)
36 SHEEHAN 19964, 53.
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The problem of clandestine marriages

Attempts were made as early as the 13th century to categorise clandestine
marriages and define their types. Hostiensis (c. 1200-1271) in his work known
as Lectura, he distinguished six types of clandestine marriages: 1. marriages
with few or no witnesses present 2. marriages without the priest’s blessing 3.
marriages between people who are either underage (without absolution) or
already married or people who had taken religious vows 4. marriages cont-
racted during a period of ecclesiastical prohibition (interdictum) 5. marriages
contracted without prior announcement.?”

Later, historians also faced the problem that the term clandestine did not
accurately describe all marriages that were not announced three weeks prior
to the wedding. Beatrice Gottlieb, studying the records of the dioceses of
Troyes and Chalon-sur-Marne in the Kingdom of France, concluded that it is
indeed problematic to understand the term as meaning the same thing in all
cases.’ In her opinion, it should not be understood primarily as clandestine
marriages in the classical sense, but rather as clandestine engagements,
which is consistent with the fact that de futuro marriages (engagements) were
common in the northern regions of the Kingdom of France.4

Shannon McSheffrey, examining the diocese and city of London in the
second half of the 15t century, believed that there were changes in the interp-
retation of clandestine marriages in the 14t and 15t centuries. Instead of clan-
destine marriages in the ”classical” sense of the 14th century, in the following
century they were regarded - by ecclesiastical courts and members of society
- as unions that had not been solemnized in the proper manner.#' I do not
entirely agree with this, as there may indeed have been problems with certain
parts of the marriage process,*? but to highlight this solemnization, or rather
its absence, as the determining factor in clandestine marriages is, in my
opinion, somewhat simplistic.

As already mentioned, Hostiensis defined several types of clandestine
marriages as early as the 13 century, and modern research by R. B.
Outhwaite defines even more, albeit outside the Middle Ages.*3 In addition,

37 BRUNDAGE 1990, 440-441.

3 GOTTLIEB 1980, 53.

39 GOTTLIEB 1980, 71-72.

40 According to Donahue, de presenti marriages were more common in English ter-
ritories. DONAHUE 2007, 376-382.

41 M(CSHEFFREY 2004, 971.

4 In short: agreement between the parties, engagement, announcement of marriage,
solemnization in church, wedding reception, sexual intercourse.

4 Later, in her work, R. B. Outhwaite also distinguished between several types of clan-
destine marriages between the 16th and mid-18th centuries. OUTHWAITE 1996, 19-49.
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the previous chapter on ecclesiastical courts also showed a degree of diversity.
Although in almost all cases the solemnizations of the marriage was an im-
portant point in the proceedings, in reality the commissarius generalis or the
officialis often decided on the basis of the circumstances and the testimony of
witnesses. For example, Richard Helmholz saw the decline in cases of clan-
destine marriage in the 15t century as partly due to the fact that it became
increasingly difficult to prove marriages in ecclesiastical courts, and that
courts became stricter.# However, it is still difficult to determine exactly on
what basis a marriage was deemed clandestine.

Based on all this, in my opinion - although it is a more general definition
- in most cases it is more appropriate to use the term informal marriage. The
term clandestine did not correspond to reality in the first place, as often se-
veral people knew about a marriage even though it was not announced or was
solemnized.#> The term ”clandestine marriage” in the ”classical” sense - even
if it was used in a slightly different context in court records, for example, when
the couple solemnized their marriage outside their diocese* - should only be
used for marriages that were not announced three weeks in advance.

Summary

In England, from the 13t to the 15t century, clandestine marriages were more
or less consistently defined as those that were not announced three weeks
prior to the wedding. Apart from minor changes, this practice remained in
place until the 18t century. However, when researching these marriages and
analysing the records of the ecclesiastical courts, it is more useful to use the
more general but probably more appropriate informal term.

Clandestine and informal marriages could cause serious problems for the
English ecclesiastical courts. Looking at the data, at least a quarter of all the
cases related to marriage in almost all ecclesiastical courts dealt with or were
related to clandestine or informal marriages. However, the records did not
necessarily provide an accurate picture of the courts” activities and the details
of the litigations, as most of them are highly incomplete, making it difficult to
draw specific conclusions. Despite these shortcomings, and supplemented by
the canons of the synods, they still provide valuable information not only for
the history of medieval English marriage, but also for research into sexual
transgressions, for example.

44 HELMHOLZ 2016, 137-139.

4 For example, the Lovell v. Marton case.

46 For example, the case of Robert Hilton and Agnes Twytynge, or the Durant v. Draper
case.
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